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Appellant.
The Director of Revenue appeals from the judgment reinstating the driving
privileges of Randal Carey, which were suspended after his arrest for driving while
intoxicated. The Director argues that the trial court erred in excluding from evidence the
breath test results showing Carey’s blood alcohol content was over the legal limit.
REVERSED AND REMANDED.

Division Three holds:

The relevant regulation, 19 CSR 25-30.051(4), requires annual certification of any
breath alcohol simulators used to perform a maintenance check on an evidential breath
analyzer. But to lay a proper foundation for admission of the breath test results at trial,
the Director only need submit proof that the simulator was certified at the time of the
relevant maintenance check—that is, the one within 35 days before the breath test was
performed—since that is the only maintenance check that matters for purposes of whether
the breath analyzer machine was working properly at the time of the breath test. It is not
necessary, therefore, to submit proof of certifications from any other year for purposes of
admissibility. Thus, here, the 2015 certification in effect at the time of the relevant
maintenance check performed before Carey’s breath test was sufficient, and the trial
court erred in refusing to admit the results of that test into evidence.
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